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LTC / ALF Litigation
Landscape
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Decision to

Sue

LTC Litigation
Clim ate

¢ Negative Public
Perception of Nursing
Homes and Society’'s Fear
of Aging

¢ Perception of Elderly as
“Frail,” “Dependent”
¢ Factors in Decision to Sue

Bad Outcome (i.e., fall)
+ Guilt?

Personality Conflict?
Unreasonable
xpectations?
Unresolved

om plaints ?

¢ Cases Emotional (jurocr

O+ m+ +




Lawyerl S M OOc 01
Attack:
ke Anger &

Evo
Sym pathy

¢ Put Facility on
Trial, Not Care
Provided to

R esident

¢ Sufficiency of
Staffing

¢ Turnover and
Former Em ployees

¢ Survey History
¢ Resident and Staff
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U w A TTLOUO TITHT Ty S
Prove Neglect and
A buse

¢ Arguments based on
hindsight: W hatever
care was provided
was not enough

¢ Evidence of industry
wide issues in facility
caused bad outcome
¢ Care not charted =
care not given

¢W hatis charted
cannot be trusted

AL H ol

The LTC Fall Ca

S e .
Plaintiff's Them es
¢ Falls occur when
residentis not properly
supervised

¢ Falls are the result of a
“conscious corporate
decision to
undercapitalize the
facility

¢ Facility's fall protocols
and Section
483 (25)(h)(2)/IF324
establish the standard

af o a ra - vian latg aith o r




The ALF Fall Case

P

laintiff’s Themes

¢ Negligent Adm ission
¢ Negligent Retention

¢ Falls Occur W hen
Resident Not
Supervised

¢Insufficient Staff
¢ Failure to Protect

Resident from Harm

¢ Policy and

Procedures Establish

th e
Standard of Care
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Properly

N[ TS COITCEPLIrToiIrs JalIra
Unreasonable
Expectations

(LT C LA LF)

¢ LTC/ALF envirdnment
w ill be the solution to
he problem or

t
“curative
¢ Staffing Levels:
Expectation of 1:1
care?

¢ Special care units
really m ean special
care?

¢“Once adm itted , w e
don’'t need to
participate in M om

care s

1

S

Unique
In frastructure of
ALF

¢ Care choice:
economic or

alternative to nursing

home?

¢ Census-driven
adm ission decisions

*

Quick placement
decisions

¢ Family’'s only point of
reference: acute care
9
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Risk Exposures
Unigue to ALFSs

¢ ALFs are charged with the
daily awareness of the
general health of their
clients

¢ ALFs market “autonomy
and “independence

¢ ALFs are easy targets for
wandering/elopement
cases and fall cases

¢ Minimum documentation
requirem ents

¢ Risky adm issions

¢ Poorly-defined
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M ans g efrrre atto P rwt ¢ foa m
com m unity is accurate
regarding services the facility
does and does not offer
¢brochures?
¢websites?

statem ents made by
adm issions / marketing
staff?

-

“No good press can be sam e
as bad press”

¢ Consider involvem ent in
community that allow s
facility to understand its
perception in the
community and im prove
reputation and
relationships

¢ Consider providing
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M anagement in ALF
N egotiate Risk and Obtain
Consentto Treat

. Risks
W ritten Consent to scannot
Treat and Elim inate
Fall Risk
Acknowledgement of CEalls will
Risk and Ocecur
Understanding of Values
Level of Care RS
H LeFvaélfs o f
Fam il Pe——
eUnderstand Risks, TNo 2t
Level of Care and Supervisi
Elect Adm ission to CNo 1:1
ALF Care
*No Dr. on
Doctor (Physician R
Certification) Staft

Patterns

¢ Aware of Resident

E ffective Handling of
Complaints: Background

1. Complaints occur
because of a failure to
m eet expectations

2. People who complain
actually want to

im prove the
relationship

3. The effective handling
of a complaint may
create a long-lasting
relationship and loyal
customer

4. Unresolved
com plaints cause anger




E ffective Handling of
Complaints: Background

W hen a complaint is
not handled
appropriately,
residents / families get
angrier.

Anger is directed at:
¢ Person who took
complaint
¢The facility

¢The company that
runs the facility
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E ffective Handling of
Complaints: Background

W ho do residents /
fam ilies com plain to ?

1. 1%5%complain to
adm inistration

2 . 45% complain to caregivers
3.50%never

com plain

(even if there is a
problem)

All caregivers on floor must be educated
on how to take a complaint and how to

E ffective Handling of
Complaints: Background

B arriers to effective
complaint intake and
handling by
caregivers:
1. Lack of knowledge
of caregivers on

how to respond to
com plaints

2. “W e know what
we're doing’
attitude

3.“ldon't have tim e




Effective Handling of
Complaints & Increasing
Resident / Family
Satisfaction: SLA M

Stop
Listen
A ct

M onit
or

Note: While SLAM technique can be used for any type of complaint, re-emphasize
with staff members some types of complaints cannot be resolved by caregiver alone
(i.e., complaints of abuse, theft, improper care).
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W hat you are

doing and give

your undivided
attention.

SLAM

Listen

To the complaint at ey e -
level with the person

m aking the com plaint.

A sk if you can take notes.
Repeat the complaint you
just heard.

Use “yes” to provide
feedback and establish
common ground.

W atch for words that
identify repeat complaints,
e.g., “always " “every




SLAM

A ct

Act im mediately.

Fix problem if, in your
power to do so.

If you cannot, establish
what you will do to report
complaint and follow -up
w ith person making

com plaint.
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SLAM

M onit
or

M ake sure com plaint has
been resolved and the
problem has not
reoccurred.

aint cannot be
y staff person
plaint, follow -
son making

If com pl
resolved
taking co
up with p
the com plaint and m ake
sure com plaint resolved
to their satisfaction.

b
m
er

is Always Right” and
Unreasonable
Expectations

Establish
common ground
w ith resident /
fam ily by
focusing
together on the
goal and not the
m eans to
achieve the goal.
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¢ The nursing home has a duty
to act reasonably in assessing
fall risk and utilizing
reasonable interventions to
reduce the risk of falls (or
significant injury should a fall
occur)
¢ Resident’s dignity and quality
of life require least-restrictive
measures be utilized first
¢ Generally

¢ Assess fall risk

¢ Formulate care plan

¢ Follow care plan

intervention

Falls: Minim ize R isKk

Falls can be managed. Not all falls can be prevented.

.

Be honest with your
fam ilies

Negotiate the risk
(discuss/explain)

Plan ahead for your
interventions

Consider all new

adm issions at risk for falls

Plan your interventions
according to type of fall
ris k

Complete the fall risk
assessmenttool within the
first hour of adm ission (if
you rely on the tool)

R

F a
is

[Is: Minim izing

k

(ALF Specific)

No representation facility will
“prevent falls”

Define and im plem ent
specific “move in-move out"”
criteria (no inappropriate
adm issions)

Obtain client’'s baseline
assessment and establish
realistic service plan
Educate fam ily and negotiate
risk during adm ission
process

Obtain consentto treat from
client and physician

M onitoring and awareness of
client's general health
conditions

Dem onstrate critical tlrinking
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Risk M anagement
Hot List

¢ Protecting Internal
Investigations,
Incident Reports
and QA

¢Employee Files
(current and form er)

¢ Policies and
Procedures

¢ Medical Record
Requests

THE MEDIC L
RECORDS REQ EST
DECISION TREE

¢ Is the resident alive? If so,
is the authorization
executed by the resident?

A
U

¢ If alive and not signed by
the resident, is the
authorization signed by a
legal representative of the
resident? Is power of
attorney docum entation
attached?

¢ If the residentis deceased,
is the authorization
executed by the personal
representative or executor
of the estate? Is supporting
documentation attached?

¢ Carefully consider before
executing accompanying
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